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UNITED STATES DISTRICT COURT * 
SOUTHERN DISTRI|T OF CALIFORNIA { \ 

/ 

YAMAHA MOTOR CORPORATION, ) '09 CV 1 62 6 JAH ^NIC 
U.S.A., ) 

) COMPLAINT FOR DECLARATORY k 
Plaintiff, ) AND INJUNCTIVE RELIEF 1 

vs. ) 5 U.S.C. §552 et seq, Freedom of 

) Information Act 

UNITED STATES DEPARTMENT OF 
INTERIOR, ) 

) 

Defendant. ) 



if. 



INTRODUCTION 

1. The United Statement Department of the Interior ("Interior Department") has 
refused a Freedom of Information Act request for an unredacted copy of its 
investigative report pertaining to November 22, 2006 fatal off road vehicle accident 
where an unknown individual at the scene "smelled of alcohol." 

2. Plaintiff, Yamaha Motor Corporation, U.S.A. ("Yamaha"), brings this action 
pursuant to the Freedom of Information Act ("FOIA"), 5 U.S.C. § 552 et seq., as 
amended, and the Administrative Procedure Act ("APA"), 5 U.S.C. § 701 et seq., for 
declaratory and injunctive relief against Defendant, the United States Department of 
Interior, Bureau of Land Management ("BLM"), to order the production of records that 
have been improperly withheld from Yamaha. Despite Yamaha's repeated requests, 
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the BLM has refused to produce an unredacted copy of an Incident report pertaining to 
a fatal off road vehicle accident that occurred on November 22, 2006. 

JURISDICTION AND VENUE 

3. This Court has jurisdiction over this action pursuant to 5 U.S.C. §552(a)(4)(B), 
28 U.S.C. § 1331, and 5 U.S.C. §§ 701-706, and is empowered to grant the requested 
relief by 28 U.S.C. & 2201. Venue is proper in this Court pursuant to 5 U.S.C. § 
552(a)(4)(B) and 28 U.S.C. § 1391(e). 

PARTIES 

4. Plaintiff Yamaha Motor Corporation, U.S.A. is distributor of certain motor 
vehicles, including the Yamaha Rhino. It is a corporation duly organized under the laws 
of the State of California with its principal place of business located in Cypress, 
California. 

5. The Interior Department is the executive department responsible for 
protecting and providing access to the United States natural and cultural heritage. 
Defendant BLM is an agency of the Interior Department that manages public lands, 
including recreational areas. The Interior Department and BLM are agencies of the 
United States within the meaning of 5 U.S.C. §552 (f). 

BACKGROUND 

6. On November 22, 2006 at approximately 9:15 p.m., 13 year old Abigail West 
was involved in a fatal accident while riding as a passenger in a heavily modified 
Yamaha Rhino off road vehicle that was being driven by 15 year old Allyson Brooke 
Taylor on lands within this Federal Judicial District that are managed and/or patrolled by 
the BLM. 

7. The BLM responded to the incident on November 22, 2006 with three 
Officers. They investigated the accident and prepared a report. In response to a 
Freedom of Information Act request made by Yamaha, the BLM produced a heavily 
redacted report indicating that an unknown individual "was with her father next to the 
accident, REDACTED, (dob/ REDACTED phone # REDACTED. REDACTED smelled 
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of alcohol." There is no other mention of alcohol use in any other official report 
prepared that evening, notwithstanding the fact that several photographs show empty 
beer cans and beer cases around the accident scene. A copy of the redacted report 
produced by the BLM in response to Yamaha's FOIA request is attached as Exhibit 1 . 

8. On October 4, 2007, Abigail West's parents, Jeff and Tracy West filed a 
wrongful death lawsuit in Orange County Superior Court, Case No. 07CC10562, 
alleging that Yamaha Motor Corporation, U.S.A. distributed the Rhino with design and 
manufacturing defects ("State Court Action.") Yamaha Motor Corporation, U.S.A. 
vigorously denies the allegations in the State Court Action. 

STATUTORY FRAMEWORK 

9. The Freedom of Information Act, 5 U.S.C. § 552, mandates disclosure of 
records held by a federal agency, in response to a request for such records by a 
member of the public, unless records fall within certain narrow statutory exemptions. 

10. The basic purpose of the FOIA is to enable the public to hold the 
government accountable for its actions, though transparency and public scrutiny of 
governmental operations and activities. Through access to government information the 
FOIA helps the public better understand the government, thereby enabling a vibrant 
and functioning democracy. 

1 1 . Any member of the public may make a request for records to an agency of 
the United States under the FOIA. An . agency that receives a FOIA request must 
respond in writing to the requestor within 20 business days after the receipt of such 
request. 5 U.S.C. § 552(a)(6)(A)(l). In its response the agency must inform the 
requestor whether or not it intends to comply with the request, provide reasons for its 
determination, and inform the requestor of her right to appeal the determination. Id. 

12. A FOIA requestor who has been denied records may appeal the denial to 
the agency. The agency must make a determination on the appeal within 20 business 
days of receipt of the appeal. 5 U.S.C. § 552(a)(6)(A)(ii). 

13. A FOIA requestor is deemed to have exhausted its administrative remedies 
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if the agency fails to comply with the statutory time limits. 5 U.S.C. § 552(a)(6)(C)(l). 

14. The FOIA requires an agency to timely disclose all records responsive to a 
FOIA request that do not fall within nine narrowly construed statutory exemptions. 5 
U.S.C. § 552(a)(3)(A); 5 U.S.C. § 552(b)(1)- (b)(9). The FOIA also requires an agency 
to make a reasonable search for responsive records. Zemanskv v. Environmental 
Protection Agency , 767 F.2d 569, 571 (9th Cir. 1985). 



15. Upon complaint, a district court has jurisdiction to enjoin the agency from 
withholding records and to order production of records that are subject to disclosure. 5 
U.S.C. § 552(a)(4)(B). 

FOIA REQUESTS 

16. On February 21, 2008, former counsel for Yamaha, Wilson Elser, 
Moskowitz, Edelman & Dicker sent a written FOIA request to the Bureau of Land 
Management. 

17. On March 19, 2008, a the BLM sent correspondence to Yamaha's counsel 
stating that the BLM would only produce partially redacted copies of Incident Report 
#0676600092 ("Redacted Report"), and enclosed a copy of the Redacted Report. The 
BLM contended that Exemptions 6 (law enforcement name and badge number), 7C 
(personal privacy), and 7F (personal safety) allowed the BLM to redact on its report. 

18. Yamaha's counsel timely appealed the BLM's FOIA response on March 28, 

2008. 

19. Darrell R. Strayhorn, FOIA Appeals Officer of the Department of Interior 
replied to the appeal on June 26, 2008. Mr. Strayhorn stated the Interior Department 
had an "extraordinarily large number of appeals pending in the Department ahead of 
yours" and could not consider the appeal within the required 20 days. Mr. Strayhorn 
informed Yamaha's counsel that Yamaha was free to seek judicial review pursuant to 5 
U.S.C. §552 (a)(4)(B). Appeal Number 2008-1 10 was assigned to the case. 

20. On September 30, 2008, Yamaha's counsel. Bowman and Brooke contacted 
Larry Weitzel of the BLM office in Sacramento, California to follow up on the status of 
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the FOIA request. Mr. Weitzel advised Bowman and Brooke its best course of action 
would be to seek judicial review. 

21 . Somebody at the scene of this fatal accident smelled of alcohol. In order to 
properly defend itself, Yamaha is entitled to know who. 

TOUHY REQUEST 

22. On February 19, 2009, Yamaha took the additional step of requesting an 
unredacted copy of the records pursuant to Touhv v. Ragen 340 U.S. 462 (1951). The 
Touhy case predates FOIA and established guidelines for Federal agencies to release 
records. The Interior Department's regulations set up pursuant Touhv are set forth in 
43 CFR §2.82. The Interior Department has not responded to Yamaha's Touhv 
request. 

CLAIM FOR RELIEF 
Violation of the Freedom of Information Act 

23. Plaintiff realleges and incorporates, as though fully set forth herein, each 
and every allegation contained in the above paragraphs. 

24. Interior Department and BLM have violated 5 U.S.C. § 552(a)(3)(A) by failing 
to promptly release agency records in response to the FOIA request. Furthermore, 
Interior Department and BLM have violated 5 U;S.C. § 552(a)(1) & (a)(2) by failing to 
make its records available to the public. Interior Department and BLM have no legal 
basis for its actions in withholding the right of access to such documents, as its reliance 
on Exemptions 6, 7C and 7F have no basis in law or fact. 

25. Injunctive relief is authorized under 5 U.S.C. § 552(a)(4)(B) because Interior 
Department and BLM continue to improperly withhold agency records in violation of the 
FOIA. Plaintiff will suffer irreparable injury from, and have no adequate legal remedy 
for, Interior Department and BLM's illegal withholding of government documents 
pertaining to the its observations and investigations relating to the November 22, 2006 
fatal incident. 

26. Declaratory relief is authorized under 22 U.S.C. § 2201 because an actual 
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controversy exists regarding Interior Department and BLM's improper withholding of 
agency records in violation of the FOIA. An actual controversy exists because Plaintiff 
contends that Interior Department and BLM's continuing failure to act with respect to 
Plaintiff's FOIA request is in violation of the law, whereas Interior Department and BLM 
contend otherwise. 

WHREFORE, Plaintiff prays for judgment against Interior Department and BLM 
as follows: 

(a) For declaratory relief declaring that Interior Department and BLM's failure to 
disclose the records requested by Plaintiff is unlawful; 

(b) For injunctive relief ordering Interior Department and BLM to process 
immediately and expeditiously Plaintiffs FOIA request and, upon such processing, to 
make available the requested records to Plaintiff; 

(c) For Plaintiffs reasonable attorney fees and other litigation costs reasonably 
incurred in this action pursuant to 5 U.S.C. § 552(a)(4)(E); and 

(d) For such other relief as the Court may deem just and proper. 

Dated: July ^"7 , 2009 BOWMAN AND BROOKE LLP 



By: 



Richard L. Stuhlbarg 
Andrew T. Ryan 

Attorneys for Defendant, YAMAHA 
MOTOR CORPORATION, U.S.A. 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

INCIDENT/INVESTIGATION REPORT - CONTINUATION PAGE 

j OFFICE ~ ' ■ -p STATE "* ~ • - -■' : ~ 

I CA*670 ELCENTROFO CA 



Page No. 2 



INCIDENT # 

0676600092 

LOCATION OF INCIDENT 

MM7.S WHEELER RD SUPERSTITION MOUNTAINS 



DATE OF INCIDENT 
11/22/06 



INVESTIGATING OFFICER 





WEST ( Abigail Rae West dob/06-16-1993). WEST was later pronounced dead bv 
a _ f ligh t nurse from Life Flight. y 
said both were wearing seatbelts. No helmets worn. 



A 2° ff duty US Forest Service firefighter from the Descanso Ranger Disrict 

ofthe Cleveland National Forest, came upon the scene of the accident 

first. The vehicle was lifted off WEST and CPR was initiated. He also said 
both patients were wearing seatbelts., 
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pnone ^mKKKKKtKt^' M pj^gsmelled of alcohol. 

The fat 



£. WE ST was ^on scene . Hi s name is 
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CHP is the investigating agency. GOLD CROSS Ambulance, ICSO and Li fee 
Flight onscene- 
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